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Minutes – October 19, 2011

Public Comment and Committee Discussion


BARNSTABLE COUNTY ASSEMBLY OF DELEGATES

Special Committee of Inquiry into CLC and CVEC 
October 19, 2011

Minutes
The Special Committee of Inquiry into CLC and CVEC met on October 19, 2011, beginning at 2:00 p.m., at the Assembly Chambers Hall in Barnstable, Massachusetts.  The purpose of the meeting was to approve/amend draft minutes from the September 21, 2011 committee meeting, receive/take public comment on matters related to the inquiry, and for committee discussion on matters related to the direction of the committee relative to the inquiry into Cape Light Compact and Cape & Vineyard Electric Cooperative, Inc. (hereto forward referred to as CLC and CVEC).
Committee members present: Ronald Bergstrom (Speaker), James Killion, Deborah McCutcheon, and John Ohman.
Committee members absent:  Leo Cakounes.

Other delegates present:  Richard Anderson, Marcia King, and Paul Pilcher.

Others present in the audience:  Eric Bibler, Sheila Bowen, Nancy Curley, Lilli Green, Charles McLaughlin, Jari Rappaport, Mitch Relin, Preston Ribnick, James Rogers, and general public unidentified.
Approval of Meeting Minutes from 9/21/11
Speaker Bergstrom called the meeting to order and asked if there were any corrections to the minutes from 9/21/11.  Deborah McCutcheon said she would like to make a few changes.  She said in consideration of format, should include the last names of individuals, a change at the bottom of page one, last sentence to read “Maggie Downey said the county supports these entities but they are not considered departments of the county, in her opinion”, a change on page two, last paragraph, first sentence, strike the words expiration date and replace with “shelf life”, and on page three, first paragraph, eighth sentence, strike the words “a few”.  Deborah McCutcheon motioned to accept the minutes as amended, seconded by John Ohman, approved by the committee 4-0-0. 
Public Comment
Speaker Bergstrom explained that the next order of business would be public comment.  

Eric Bibler was the first speaker.  He said he was representing Save Our Seashore in Wellfleet and wanted to address some of the points made by CLC and CVEC representatives when they addressed the Assembly at the last meeting.  
Eric Bibler said he was the one who filed a request with the Attorney General’s Office for executive session minutes filed from March 2011 going back to 2010 due to claims of confidentiality.  He has also filed another complaint asking for a review of all the minutes subsequent to that date, back to 2006, due to claims of confidentiality.  Eric Bibler said he also sent a letter to CLC asking them to host all minutes dating back to 2006.  He said CLC has not responded to his request and has asked the Attorney General to intervene.  Eric Bibler said he advised the Attorney General’s Office that he would probably be back to ask them to also review the executive session minutes for that period as well.  Ron Bergstrom asked if he had received a response from the Attorney General’s Office.  Eric Bibler said they had agreed to look at his original request for review from 2010 to March 2011.  
Eric Bibler also referenced comments made by Mr. McLaughlin at the last meeting related to accusations of unauthorized and improper grants from CLC to CVEC.  Eric Bibler said he did not say it was unauthorized but that it was not publically disclosed. Eric Bibler wanted to clarify that he doesn’t think he has attacked anyone’s character but has complained about the way these entities have responded to legitimate requests for information.  
Eric Bibler commented on his point of view regarding the shared legal representation between CLC and CVEC under certain conditions, on a case by case basis, from time to time.  He said he would like the committee to research the language and the amendment that granted this shared legal representation.  Provisions in the amendment say that their interests must be aligned and they must follow certain steps.  Eric Bible would like the committee to request copies of documentation that support Mr. McLaughlin’s claims that the proper steps had been followed and proper authorizations obtained.  
Eric Bibler said that CLC and CVEC are both represented by BCK Law.  In this particular instance he does not know how any attorney could say you are avoiding the appearance of a conflict of interest when you are advising CLC (BCK Law) to give money to CVEC in order to pay your (BCK) legal bills. He suggested that the committee should consider referring this to the Board Bar Overseers.  Ron Bergstrom asked Eric Bibler to confirm that he was not suggesting that BCK Law was advising them on whether or not it was a good idea but rather on the legal technicalities.  Eric Bibler said yes.  Eric Bibler said the question of representation and these serious concerns need to be addressed by an impartial party.  Even though by-laws allow this type of representation there are still concerns.

Eric Bibler spoke about the $520,000 dollars that came from Con Edison Solutions to CLC.   The money started to come to CLC in increments starting in 2006.  In a letter from Mr. Lopez, of Con Edison Solutions, he said in November of 2006 he was approached by Maggie Downey with the idea of CLC giving the money to CVEC.  Eric said he asked repeatedly where Con Edison Solution got the money.  The letter from Mr. Lopez stated that the purpose of the money was for energy efficiency and was meant to benefit the rate payers and members of the compact.  It is his opinion (Eric Bibler) that if the money was collected from rate payers on the portion of the bill for energy efficiency, then the money is obligated to be spent on energy efficiency.  Eric Bibler said he questions whether or not Con Edison Solutions can give permission to anyone to redirect or re-purpose the money.  It was stated at the last committee meeting that the money was a grant from Con Edison Solutions and permission was granted to give it to CVEC.  Eric Bibler suggested the committee ask these two entities for documents/letters from the Inspector General, rather than accepting a letter dated August 2011 from Con Edison Solutions, that states that giving the money was within the scope of their authority – this is what is needed.
Eric Bibler said that what is happening is CLC is providing all the money and CVEC is pursuing renewable energy but only getting a 10% interest.  He also said that rate stabilization is the benefit that is being offered as the justification to the compact members.  The message delivered at the last meeting was that the benefit to rate payers was negligible.  It is not recorded anywhere in the minutes that rate stabilization was a contemporary reason for giving the money to CVEC.  
Eric Bibler said CVEC has ambitious plan for solar projects in the future.  The questions that are being raised now should be solved now versus later.  CVEC has no money and they are running a deficit.  CLC patches them up.  They are going to have bills and legal expenses for these upcoming projects.  He asked what will be the future budget required by CVEC and where do they think they are going to get the money because they have no revenue producing projects.  
Eric Bibler said there will be some issues the committee will have difficulty resolving themselves.  He said the committee was provided a list of documents they suggested were necessary to understand all the issues and he hope the committee will request all of the information.  If they refuse to provide you with the information (if requested) and claim confidentiality it can be referred to the Attorney General’s Office.  
Preston Ribnick was the second speaker.  He thanked the committee for the opportunity to speak during a public comment period.  Preston Ribnick said that during his journey through this process he has been treated with open hostility and disrespect.  It is not insignificant or un-verifiable – it in on video tape.  This happened at meetings of the Commissioners, CLC and CVEC.  He said he was seeking basic and routine information that should be available to any citizen or member of the county.

Preston Ribnick asked why the two senior officials of Barnstable County, and the leadership and management staff of CLC and CVEC, behaved the way they have over the past several months.  This is a fundamental important question.  I have always tried to treat people with respect and this was avoidable.  
Preston Ribnick commented on the finances of CLC.  He said he has made an effort over the past several months to obtain information on the finances and cash flow of CLC with no success.  He said recently he learned that the current budget of CLC is approximately $24 - 25,000,000 dollars.  An attempt was made to obtain information from the Assistant Treasurer.  A request was made on paper and he said he received a response indicating there would be a fee/cost to obtain the information.  Preston Ribnick referenced the Treasurer’s Report dated August 18, 2011 that was reviewed by the Assembly’s Finance Committee and said this report contained financial information about CLC.  

Preston Ribnick went on to say that one of the stated goals of the CLC Intergovernmental Agreement is that there will be full accountability to consumers.  In the documents he has received so far, he said he can find no full accountability of where the CLC monies come from, where it goes, who approves it, and what the benefit is of the expense.  Ron Bergstrom interrupted and said the Assembly only sees the money that the county supplies to CLC.  Preston Ribnick said as a rate payer he would like to see where the money goes.  
Preston Ribnick said he has reviewed all the documents and wants to know where the documents are that support the agreement referenced in Mr. Lopez’s letter.  He would like to see the documents/agreement between CLC and Con Edison Solutions (CES) that specifies what the intended use was for the monies being transferred. 

Lilli Green was the third speaker.  She said she was grateful that Wellfleet was not a member of CVEC.  She said she believes it was Wellfleet rate payer money that was given as a grant to CVEC.  She wants the committee to ask the question how Wellfleet, other towns and rate payers benefit.  This is not the only money that will be given over.  
Lilli Green said the Wellfleet librarian told her the town could only get $50,000 dollars from CLC for an energy conservation project.  She would like to ask if Wellfleet could receive more consideration because money from CLC has gone over to CVEC.  She would also like to know what is in the $24 – 25,000,000 dollar budget.  There needs to be more transparency for the consumers, county government, delegates, and commissioners.  She would also like to know what the rates are for Barnstable County as compared to the rates of other counties.  Lilli Green also expressed concern that information has not been supplied when requested – specifically a pro forma. 

Lilli Green would also like the committee to look into the unacceptable treatment received by her, her family and friends, and suggest some guidelines and actions to be taken if guidelines are breached.
She thanked the committee for their time and consideration.

Mitch Relin was the fourth speaker.  He expressed concern regarding the appropriateness of Maggie Downey’s serving on both entities (CLC and CVEC).  It creates the appearance of a conflict of interest even though she is not a voting member on one or both entities.  
Ron Bergstrom said he did not ask Maggie Downey or others from CLC and CVEC to attend today because he did not want this session to become a debate.  However, Charles McLaughlin is present today and may want the opportunity to respond.
Charles McLaughlin was the fifth speaker.  He said the suggestion from Eric Bibler that there is a reason for an investigation by the Board of Bar Overseers for wrongdoing (conflict of interest) should be carefully considered.  Attorneys are allowed to serve multiple clients with expressed disclosures and he is satisfied that there is no conflict of interest.  

Ron Bergstrom said that in a conversation he had with Maggie Downey he understood her to say that the entities who would benefit from these energy projects would be the ones to come up with the capital investment and CVEC was not going to front the money and asked Charles McLaughlin if this was the case.  Charles McLaughlin said that all the capital expenses (with one exception) come from the developer.  The contract referred to at the last meeting was considered by the Department of Energy Resources (DOER) to be a model contract and Maggie Downey was correct on her representation.  There is no risk on the town’s part.  It falls on the developer, financiers, and insurance companies.  

Charles McLaughlin made comment about the rate stabilization issue and said for the communities that participate, there is a contract in place that fixes the price for 20 years and that is a good deal.  Ron Bergstrom said that when CLC was formed towns were attracted to it because they could come to the table with leverage (to get a better price) and be a municipal aggregator.  He asked if CLC is not guaranteed the renewable energy certificates because they will go to the highest bidder, CLC (and who supplies them) will have fewer customers as more projects come on-line and they will have less energy consumption to come to the table with.  Charles McLaughlin said that there was a breakout awhile back of the municipal energy load from the overall CLC load and it resulted in a significant savings for towns.  Ron Bergstrom said that this may have helped the towns but it did not help the rate payers because now they have less leverage.  Charles McLaughlin said he believed the municipal load breakout was less than 20% and there is a lot of interest in the remaining 80% of the CLC load.  

Deborah McCutcheon asked Charles McLaughlin what the vehicle of enforcement was for the obligations to the municipalities that are members of CVEC or what is the vehicle for public oversight of their activities.  She also asked if it would mean going through public record law and the open meeting law for oversight.  Charles McLaughlin said yes.  Deborah McCutcheon asked if there were any other vehicles for oversight.  Ron Bergstrom said that towns appoint representatives.  Deborah McCutcheon asked if the same vehicle for oversight is available for CLC.  Charles McLaughlin did not want to answer for CLC.  Deborah McCutcheon asked what the vehicle for challenge would be and Charles McLaughlin said it would be the Attorney General’s Office or going to court for a judgment at a big expense.  He said the process is already expensive and questions are being repeatedly answered but they don’t like the answers.  

Deborah McCutcheon asked how long the Attorney General’s Office might take to answer the complaints.  Charles McLaughlin said he did not know.
Ron Bergstrom asked if CLC or CVEC gave any monies to set up a contract. Charles McLaughlin said there was money spent on legal expenses.  Going forward, the costs for each project for each town will be the burden of the town via their cash flow from the project.  The soft costs are CVEC’s.  

Sheila Bowen was the sixth speaker.  She provided several examples of the poor treatment she and other received when they attempted to attend meetings and added that civil service means that when you are dealing with the public you treat them in a civil manner.  She also said that questions were not responded to.  Meetings were no longer attended because the Assembly was the first group to treat us with respect and listen to our concerns.  Sheila Bowen believes there is a lot of repetition of positions and there should be more checks and balances.

Eric Bibler said there is a false equivalency between the towns and the rate payers.  Both entities have town representatives.  Taking rate payer money and deploying it for the benefit of towns should be examined.  He asked if the towns are getting all of the benefit why aren’t the towns providing the money. Why are they raiding the piggy bank at CLC and taking rate payer money.  

Charles McLaughlin responded to Sheila Bowen’s comment about repetition of positions by saying that there is very little duality between CVEC and CLC.  There are only 4 members of CLC that are also members of CVEC from about 20 towns.
Ron Bergstrom closed the public comment period and said at a subsequent meeting the committee would decide how to proceed from here, what action to take, and what other information may be needed.  

James Killion said he has a number of questions and didn’t realize that CLC would not be here today.  Ron Bergstrom said the committee could recess to a date yet to be determined and formulate questions from the committee and also ask the Assembly for questions.  Deborah McCutcheon said she agreed that more information was needed and would also like to hear from CLC, and would like to have some conversation in this forum with Commissioner Doherty and possibly Mark Zielinski with regards to transparency and how people have been treated.  She is also concerned about the appearance that there is a bit of a shell game going on with regards to where the money is coming in and going out to.  She is not sure it makes sense to go back to the Assembly at this point.

John Ohman said he agrees that a conversation is needed with CLC and Commissioner Doherty and wants to know why the Inspector General’s Office is involved and why there is only a very expensive, privately funded way to answer these questions from CVEC.  Deborah said the only vehicle that was available to these individuals for answers was chosen.  The alternative was an extraordinarily expensive litigation process.  Ron Bergstrom said at times there is a disconnect between appointed town representative and the citizens they serve, and they decide to go directly to the county.  Deborah McCutcheon is of the opinion that oversight over these kinds of entities in the county may need to change and local representatives probably don’t think of themselves as having that kind of oversight ability.  John Ohman said there is a public benefit here and he wants to make sure there is proper oversight.  Ron Bergstrom said that various public entities receive various amount of public scrutiny.  There is a lot of money going to CLC and CVEC and the kind of historical understanding of how that money should be spent and the kind of oversight it should be given is not there – it is less than ten years old.  He said there are further complications because it is a quasi-public entity.  This is not the fault of the people in the organization but this is how it was set up.  There is a lot of money going through and not the kind of oversight that people are typically familiar with when dealing with other public entities.  Ron Bergstrom said there are things written into the conflict of interest law that we are aware of.  Sometimes there are inconsistencies with things that we are allowed to work on and not allowed to work on.  He also wanted to advise the committee to consider what their responsibilities are.   Each criticism of CLC and CVEC has to do with specific transgressions that are under the jurisdiction of other bodies besides us and outside of our authority.  Ron Bergstrom said he agrees with Deborah McCutcheon that there should be the maximum amount of openness and the ability of people to access information.  He feels the committee should meet again or get more information.  Deborah McCutcheon feels the committee should meet with CLC and Commissioner Doherty.  Ron Bergstrom said such a meeting should be open to the public but closed to public comment.  Deborah McCutcheon said she feels that things like the open meeting law, public records law, and transparency in public government within the scope of Barnstable County are all things that the committee should feel are appropriate to consider.  She also feels that a referral to the Board Bar Overseers is beyond the scope and jurisdiction of the committee.  James Killion said that from a consumer’s standpoint the more he gets into this the more questions he seems to ask.  He asked if we were in fact paying twice for the energy.  Ron Bergstrom said he was under the assumption that CLC and CVEC would fund the projects and pay for the funding through the return from the renewable energy certificates.                            

Ron Bergstrom asked the committee how they would like to proceed.  Would they want to summarize questions and submit them to him or directly to Maggie Downey and Commissioner Doherty.  The consensus of the committee was to have him summarize and ask them to meet with the committee.  Ron Bergstrom said he would talk to them and find out if they were willing and able to meet with the committee.  
Lilly Green wanted to know if it would be possible to ask questions of the public officials after the committee asked them questions.  Ron Bergstrom said he felt it was better for the public to contact members of the committee with the questions they would like to have asked.  

Preston Ribnick had a procedural question.  He feels that written questions should be prepared in advance so they are prepared to answer.  Ron Bergstrom said he will prepare them with questions that the committee would like to have them answer.  He said he would go over the minutes with the clerk and the questions that people want answered.  
Eric Bibler said he had a few procedural questions.  He said the resolution was amended to insert language that would also allow the committee to ask for specific documents that are basic and necessary.  It is important not just to come and ask questions but to also provide documents that the committee would think are appropriate.  He said he contacted the Board Bar Overseers regarding a referral and was told that if you are not the client, a board member, or have that kind of interest you would not have standing and he feels the Special Committee has standing.   
The committee set their next meeting for Wednesday, November 16, 2011 at 2:00 p.m.   
Motion was made by John Ohman to adjourn, seconded by James Killion, committee voted 4-0-0 to adjourn at 3:30 p.m.  
Submitted by:  Janice O’Connell, Clerk
Assembly of Delegates
