BARNSTABLE COUNTY ASSEMBLY OF DELEGATES

Report of the Standing Committee on Governmental Regulations

Proposed Ordinance 11-09

September 7, 2011
To the Assembly of Delegates:

This is a report on Proposed Ordinance 11-09.  The proposed ordinance was submitted to the Assembly of Delegates by the Cape Cod Commission to the Assembly Clerk on August 10, 2011 and subsequently at the Assembly of Delegate’s regular meeting on August 17, 2011.   A public hearing was scheduled to be held by the Standing Committee on Governmental Regulations on Wednesday September 7, 2011, at 2:00 p.m., and it was duly advertised in the Cape Cod Times on August 31, 2011.  
The purpose of the proposed ordinance was to establish implementing regulations for the Ocean Management Planning District of Critical Planning Concern pursuant to the Cape Cod Commission Act.

Committee members present: Ronald Bergstrom (Speaker), John Ohman (Finance Chair) Marcia King (Public Services Vice-Chair) and Teresa Martin (Economic Affairs Vice-Chair).

Others Present: Sheila Lyons County Commissioner, Cape Cod Commission Executive Director Paul Niedzwiecki, Commission Counsel Jessica Wielgus, Commission Staff Member Heather McElroy, and other members of the general public including Lilli Green and Preston Ribnick from Wellfleet, and John Lamb and Kathy Sherman from Brewster.

Speaker Bergstrom called the meeting to order at 2:00 p.m.

The Speaker read the public hearing notice into the record and noted that the public hearing would begin with a presentation from the Cape Cod Commission staff on Proposed Ordinance 11-09.
Heather McElroy began the public hearing with a PowerPoint presentation (consisting of forty-two frames) which is considered a part of this report.  She provided some background and an overview of the process (which took approximately 30 minutes) that was used to formulate the implementing regulations.  She also stated that the attributes associated with this proposed ordinance will effect what occurs offshore and in offshore waters and has nothing to do with land based activities.  Jessica Wielgus summarized the commission’s presentation and made a closing statement.  She said the intent of these regulations was to give the fifteen Cape towns the ability to have some local control and jurisdiction over what happens out in ocean waters.  An amendment to the Water Sanctuaries Act allowed the commission to define what is appropriate for our own ocean waters.  The DCPC provides the vehicle for towns to have a say in what they want.  If the implementing regulations aren’t put in place by October the DCPC will dissipate and the local control option will not be in place.  The locally elected officials stated what they wanted through this matriculation process.  
Immediately following the power point presentation Speaker Ronald Bergstrom asked if there were any questions from committee members for the commission staff.  
Delegate Teresa Martin asked how similar or dissimilar these zones were to what other Southeastern Massachusetts planning commissions have in place.  Jessica Wielgus responded by stating that as far as regulatory authority is concerned they do not have the same ability as the Cape Cod Commission.  They have guidance documents but lack the same ability to put forward regulations.
Delegate John Ohman asked what kind of local control Yarmouth and Harwich would have if Dennis decided to place turbines in the areas allowed on the map.  Jessica Wielgus said if these regulations were in place it would set the framework for discussions with the towns and therefore they would become a part of a public determination process.
Speaker Ronald Bergstrom said we have been allotted a maximum of twenty-four turbines.  The designated areas for these turbines will not impact all Cape towns.  Chatham is one of the areas that will be impacted.  He asked if this was a state regulated plan and if towns really had any authority over where these could be placed.  John Ohman said these regulations provide towns an opportunity to have a say before the state does and exercise local control.  Speaker Bergstrom asked what the exclusion zone was from the shore.  Commission staff responded it was two nautical miles.  Speaker Bergstrom asked if it were likely that these turbines could be placed in one spot due to an economy of scale.  The response was probably yes.  Cape Cod Commission Executive Director Paul Niedzwiecki said in the absence of these regulations the commission would need to decide on its own how to hand these out.  Speaker Bergstrom asked who might be interested in these types of projects.  Paul Niedzwiecki said they would be of interest to benefit the public and municipalities.  He said we are not anticipating specific projects but are setting specific ground rules for participation in determining how to meter out these turbines.  Paul said there is a possibility of a “trading” of turbine allotments (up or down) with other areas in Massachusetts.  For now, due to economics, he said did not see a rush in projects right now.
Delegate John Ohman expressed some interest in the sand and gravel mining aspect of these regulations as it relates to beach re-nourishment. He asked how the DCPC relates to the State Department of Marine and Fisheries.  Do they have jurisdiction first?  Paul Niedzwiecki said the sand must be used for municipal and beach re-nourishment purposes and could not be used for commercial purposes.  In the past it hasn’t been allowed easily but now there will be an opportunity for municipalities.  This will lay the foundation for discussions with the state.  
Speaker Bergstrom said he thought there was a state law that said if state money was used to re-nourish beaches, especially on private beaches, that private property owners would have to provide strolling rights.  Is that something that the commission can enforce?  Paul Niedzwiecki said the primary concern would be for the protection of public resources and public access.
Speaker Bergstrom asked for comments from the public.
Lilli Green asked for clarification as to whether or not these regulations provided for twenty-four turbines for the next five years.  Paul Niedzwiecki said its twenty-four until the state decides otherwise.  He also said there is a prevailing thought that there will be a trend towards placing commercial based turbines far offshore (twelve miles) into the future.  Lilli said that due to the possibility of off shore trending, why can’t we wait and see how the Martha’s Vineyard Commission votes before implementing regulations?  Paul Niedzwiecki responded by saying that we have an opportunity right now to get on the books with a good rational fact-based plan that will protect very important off shore resources versus waiting.

Lilli asked if transmission lines will be buried and what guarantees will be in place that transmission lines will not have a huge visual impact.  Heather McElroy said that best management practices would require the burial of cable in order to minimize the impact on resources.  Lilli also commented that recommendations were made to address potential adverse health impacts and should be made a part of the implementing regulations.
Preston Ribnick asked if we could place “up to” twenty-four turbines but aren’t “required” to place twenty-four.  Paul Niedzwiecki responded yes.  Mr. Ribnick said he thought there were currently no offshore wind turbines operating in the United States.  Paul Niedzwiecki said that was not correct - Atlantic City has three.  Mr. Ribnick would like to see the adoption of these regulations postponed because technology is rapidly changing.  He said not everyone gains from wind energy, and it is very controversial.   
John Lamb stated it was right to take control of these issues and he was in support of the process.  The health issue is of concern and believes that human beings should not be excluded but considered just as important as other animals.  He questioned why there was no analysis for public health versus animal health.  Why is the set back only two nautical miles?  Paul Niedzwiecki said that minimum performance standards can be applied on a project by project basis and two miles was the jurisdictional area that they had to deal with.  The map boundaries are there for recreational uses.  Protections are there but not reflected spatially on the map.
Commissioner Sheila Lyons said this all began as a response to Cape Wind because there was no process in place for local control.  This will give us local control and a process will be in place.
Speaker Bergstrom said if these regulations are not adopted, currently each project will need to be considered on its own merits.  These regulations will identify in advance where the problem areas are and will eliminate a waste of time and a duplication of the science.  We are not permitting things but rather excluding things that are now permitted. 
Lilli Green expressed concerns about the health impacts on people living more than two miles from turbines.  Studies of people in Australia show adverse impacts on cardiovascular systems and blood pressure.  She would like the committee to make a recommendation to the full Assembly to wait until the Martha’s Vineyard Commission votes on this issue.  Lilli said she would provide the Assembly Clerk with a reference document that will be considered a part of this report.
Kathy Sherman voiced concerns about horseshoe crabs, fishing, and landfall in general with regards to the location of laying cable.  She supports passage so we can retain the benefits of the regulations but would like more of an educational process on the visual impact for communities. 
Speaker Bergstrom asked the committee to deliberate, make comments and come up with a recommendation to the full Assembly.
Delegate John Ohman said this was a great opportunity to have a voice in local control between the towns and the state.  Without passage of these regulations the state will have the control.  He said he would vote in favor of these regulations.
Marcia King motioned to close the public hearing at 3:15 p.m., seconded by Teresa Martin. Unanimous. 4-0-0.
Delegate King said she would also vote in favor of recommending these regulations.  The process was thoughtful, precise, and she commends them for the work they have done.  Delegate Ohman said the committee was made up of selectmen from all of the Cape towns and that made a big difference for him.
Delegate Martin said she would also support a positive recommendation because the process used was a regional one.  
Delegate King motioned, seconded by Delegate Ohman, to send Proposed Ordinance 11-09 to the Assembly of Delegates for a vote with an affirmative recommendation from the committee.  Unanimous 4-0-0.
Speaker Bergstrom said he was not necessarily happy with the fact that these turbines were going to be located in an area that he considers dear but as previously stated these regulations are not empowering anything but restricting. 
Speaker Bergstrom said this would be presented to the full Assembly for a vote on 9/21/11.
With no further business the committee unanimously voted to adjourn at 3:20 p.m.





Respectfully submitted by,
Ronald Bergstrom, Speaker and                           

                Governmental Regulations Chair





John Ohman (Finance Chair)





Marcia King (Public Services Vice-Chair)
Teresa Martin (Economic Affairs Vice Chair)
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